Export of Arms and Military Equipment to Saudi Arabia
Decisions Re-Taken Following Court of Appeal Order dated 20 Jung 2019

L Introduction
A, Summary

. The purpose ofthis paper is to inform the decisions which, by the Order of the Court

of Appeal, dated 20 June 2019, were remitted to the Secretary of Stawe for
International Trade to re-take (en the correet legal basis as determined by the Court of
Appeal). The decisions are:

a. Whether to suspend extant export licences for the sale or transfer of anns and
military egquipment to Saudi Avabia for possible use in the conflict in Yemen;
and

b. Whether to continue to grant farther licences for the sale or wansfer of arms
and military equipment to Sandi Arabia for possible use m the conflict in
Yemen,

. This paper is not intended to replace the regular assessments of Saudi compliance

with interpational humanitarian law that are submitied by the FCO Policy team of the
Export Contral Joint Unit,

CAAT's claim against the Seerciary of State is focused on Criterion 2(c) of the

" Consolidated EU and National Arms Export Licensing Criteria (“the Counsolidated

Criteria™), which provides:

“The respect for kuman rights and fundamental freedoms on the country of final
destination as well as respeet by thet couniry for interhational humeanitarian law.

Having assessed the recipient country’s utfitudes fowards relevant principles
established by international humen rights instruments, the government will.,

fc) not grant e licence if there is a clear risk that the ftems might be used in the
commission of & serious violation of international humanitarian law, ™"

. The Seecretary of State’s-approach to the grant of licences for the export of material or

equipment to Saudi Arabia for potenfial use in Yemen has always incorporated a
detailed and carsful review of past allegations of intemational humanitarian law
incidents of concern, as part of the forward-looking risk assessinent required by
Criterion 2(c). This included analysis, to the extent possible, of whether there were
patterns of concern, in particular arising from trends in the number of allegations of
civilian casualties amd of damage to key civilian infrastructure. The Divisional Court
accepted, at §185 of it OPEN Judgment, that “Ar all material times the coalition's
“post and presént record” was viewed by the Defendant through the prism of
International Humaritarian Low'; and concluded that “alf reported incidents were

! The EU's Common Position (2008/944/CFSPE) similatly provides thal consideration of Criterion 2(c) s besed
o the Government; “Hewiig assessed the recipient cowntry's aftitide towards velevans prineiples established
By fnstronents of iternalional unnanitarian leov. ™
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being examined and analysed by the Government precisely because (he UK
Gavernment was concerned to establish the risk of IHL breaches in the future. It is
also clear that there was intense focus on the incidents of most concern.™

. The key question in the Court of Appeal was whether (despite those conelusions of

the Divisional Court) the Sccretary of State needed to-go further, The Court of Appeal

nited, at §83, that "...it seems clear that the Goverameni does not seek to nssess the

likelihood of a breach of IHL having been committed by the Coalition in any specific
degse,” They held, in summary, that such an exercise needed to be done ou the
following bases: '

a. AL§138 of its OPEN Jidgment; they staved: “The guestion whether there was
an historic patiern of bréaches of IHL on the part of the Counlition, and Soedi
Arabia in particular, was o guestion which requived fo be faced. Even i it
could not be answered with reasonable confidence in respect of every incidernt
of concern (which CAAT aecépts and so do we) it is clear to us thai it could
properfy be enswered in respect of many such incidents, including most, if no
all, of those-which have featured prominently in argument. At leass the aftempt
had to be made.”

b. Al §144 of the OPEN Judgment, they concluded that, unless such an
assessraent was made or aitempted, “how was the Seeretary of State to reacha
rutiongl conclusion as to the effect of the training, support and other inpuls by
the UK, or the effect of the traiving, suppore and other inpuis by the UK, or
the effect of any high Tevel assurances by the Saudi enabiorities? If the result of
histaric assessmenis was thal viplations were cantinuing despite all such
efforts, then that would unavoidably become a major consideration in looking
at the “real Fisk™ in the Suture. It would be likely to help determine whether
Saueli Arabia had a genuine Intent and, imporianily, the capacity fo-livé up. to
the commitments made. We should emphasise that it is not owr conclusion that
there would only be one answer on fuiure risk, if historic violations werg
Jourid ta have token ploce, bearing in mind pavagraph 2.13 of the User's
Guide, and the guestion whether or nat any violations are “lolated
incidents”, as the Divisional' Court put it, in paragraph [208( irj} of their

Judgment. That will be for the Secretary of State and his advisers...

. In the light of the Court of Appeal’s judgment; the MOD has engaged in firther

analysis of the. incidents of concem recorded on the Tracker, in an sttempt to
determine the possibility that any such incidents constitule breaches of THL and/ot
whether there are patterns of possible violations (“the IHI. Analysis™). The
methadology for the THL Analysis is described in more detail in Section 1T below.

. Itis emphasised that the THL Analysis is applied in relation to past events and is jost

one aspect of the prospective risk assessment (the risk that items might be used in the
commission of a serious violation of international humanitarian law) which is carried
out under Criterion 2(c). §2.13 of the User’s Guide gives the following giidanze:

“A thorough assessment of the risk that the proposed export of military
technology or equipment will be used in the commission of a serious violation
of infernational honanilarian Jow should inelude (1) an inguivy inte the

2
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recipient s past and present record of respect for international huniemiinrian
law, (2} the recipienl’s interttions as expressed through formal commiments
and (3) the recipient’s capacity to ensure that the equipment or technology
trangferred is used in & manner consistent With international humaonitarian
I and is rot divierted or transferred to other destinations where it might be
wsed for serious violations of this fev.

Tsolatéd incidents. af international humanitarian law violations we not
nacessarily indicative of the recipient counley's alitude rawards international
Fumanitarian fow and may not by themselves be considered to constitute a
bagis for denying an arms {ransfer. Where a cerfain pafiern of vielations can
be discerned or the recipient country has not taken appropriaie steps io punish
violations, rhis should give couwse for serious concerw “(emphasis dnd
numbering added)

8. This paper therefore draws the IHL Analysis together with other key relevant
information and assessments regarding (i) the KSA s attitude towards 1HL and {if) ity
capacity to comply with THL. The information and analysis contained in this paper
draws on that contained in the THL Updates, which are produced by the Middle East
and North Africa Desk of the FCO (“MENAD"), and from the regular assessments
produced by the FCO team in the Export Contvol Joint Usit (*ECIL™).

9. The paper concludes with an assessment carried out by BCJIU, in consultation with
FCO Legal Advyisers, against Criterion 2(c) of the Consolidated Criteria (“a clear risk
that items licensed might be used in the commission of a serious violation of
international lmanitarion law™)(“the C2C Analysis™).

10. The C2C analysis is informed by:

a.

the THL analysis;

b, an analysis of thematic trends drawn from the TFIL updates, including analysis

C.

of the training provided o the KSA and broader issues, both positive and
riegative;

the UK’s knowledge of the development of KSA systems — including
reflection on the impact that they have on reported credible allepations;

d. an overall *Stand back” analysis.

11. This papet, including the C2C Analysis; will be submitted to the Foreign Secretary, as
a recommendation. on the advice he should give the International Trade Secretdry on
whether the threshold for refusing licences for combat air platforms, munitions and
components under Criterion 2(c) has been met. If shoufd be noted that the decizion on
the applicafion of the Criterion 2(c} fesi js a regulatory one: political or economic
factors moay not lawlully be taken into account.

12, The paper adopts the following structure;
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Section I1 explains the methodology which hbs been emplayed by the MOD in
carrying oul the THIL Analysis in relation to each incident of concern recorded on the
Tracker.

Section X1 records and assessés the outcome of the IHL Anatysis, including detailed:

consideration of the [JJallcgations which have been assessed as “Possible” breaches
Q‘f IHL. small mamber of

Section TV contains a thematlie analysis of other relevant information regarding the
KSA's atlitede to THL compliance.

Section V contains the FCO policy team of ECIU's C2C Analysis.

274



IL Meihadology for the [THI. Analysis
A, The Legal Threshold

13. In carrying oul the assessment of whether individual incidents of concern amount to
breaches of IFL, the MO bas had particular regard (o the guidance contained in the
User’s Guide and to-the guidance given by the Divisional Court and endorsed by the
Court of Appeal. The Government recognises the hasic principles of IHL (as
deseribed in (he Joint Service Manual of the law of Armed Confliet, Chapter 2) as: (i)
military necessity; (i) humanity; (iii) distinclion; and (iv) proportionality. The rules
described below flow from these overarching principles.

14, §2.10 of the User’s Guide, provides the following guidance ou the application of
principles of THL in this context:

“The main principles of international humanitarian law applicable to the we of
weapans in armed conflict are the rules of distinction, the rule against indiseriminale
attacks, the rule of proporiionality, the rule on feqsible precowdions, the rule on
superfluous infury or ynnecessary suffering and the rule on enviromuental
proiection...

13, At §22 of the Divisional Court’s OPEN judgment, the relevant principles of [HL
were summarised ag follows:

“They inctude the following: (1) obligation to take all feasible precautions in altack;
(2} effective udvance warning of attacks which may affect the civilian population; (3)
protection of objecty indispensable to civilion population; (4) prohibition on
indiscriminate attacks; (3} profibition on disproportionate attacks; (6) prehibition on
attacks directed against civilian objects andlor civilion targets; (7) obligation o
invesiigate or prasecite; (8) obligation ta make reparation.”

16. The Divisional Court highlighted, in particular, the Principles of Distinction and
Proportionality:

a. Inrelation o the Principle of Distinction; the Divisional Court cited Article 48
of Additional Protocol 1 to the Geneva Convention. This requires. that “/n
vrder 1o ensyre respéct for and profection of the civilian populasion and
civiliun objects. the Parties fo the conflici shall at all times distinguish
between the civilian population and combatants and between civilian abjects
and military objectives and accordingly shall divece their operations only
againsi miltlery objeciives.

b. In relation o the Principle of Proporfionality, the Divisional Court cited
Article 8{2)(b)(iv) of the Rome Statute, which prohibits an attack launched on
a military objective in the knowledge that the incidental civilian injuries would
be clearly excessive in relation to the concrete and direct military advantage
anticipaied,

17. This summary was adopted at §§23-25 of the Conit of Appeal’s OPEN Judgment,
5
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18, [HL is binding on Staies, not on individuals. As §138 of the Court of Appesl’s OPEN
Judgment mdicates; therefore, the question which the Secretary of State must (in
accordance with the Judgment) attempt to answer is whether individual allegations of
concern constitute breaches of IHL on the part of the KSA. Detailed consideration of
the legal principles relating to the condoet of hostilities has largely taken place in the
context of prosecutions for breaches of Internationsl Criminal Law. In general terms,
States themselves have responded to potential breaches of THL by offering
camgcns&linn without addressing whether or rot the incident constituted a breach of

HL.” There is thus litle, if any, State practice or jurisprudence concerning the
adjudication and determination of breachies of IHL as a matter of state responsibility.
As a consequence there remain diffieull substantive and procedural questions such as:
whether and in what circumstances a Stale 15 responsible for an attask which
mistakenly cavses civilian casualties; the extent to which the key principles of IHL
and the evidence relevant to them may overlap; and the type and quality of evidence
which might be available and/or necessary o assess the State’s responsibility for an
incident. As explained further below, the MOD has (herefore -adopted & broad
approach to the agsessment,

19. Motwithsianding the close relationship between the UK and the KSA and the umisual
level of access to information that that affords, it is nonetheless very difficalt toreach
any confident conclusions as to Whether spesific incidents violate IHL. The UK does
not have, and would not expect to have, foll insight into the airsirikes which are
undertaken by the SLC. The Divisional Court, at §181(ii) of the OPEN Judgment,
summmarised the difficulties inkerent in a non-party 1o a conflict reaching a reliable
view an breaches of 1HL attributable to ancther sovereign State:

“4 non-party would rot be likely (o have acecesy to all the necessary operational
information {in parficular knowledge of information available af the time (o the
targeling  decision-incer forming the basis of the largering decision). An
internafional himanilariar low analysis is necessarily a sophisticated exarcise
involving a myriad of isiues, for instance: (o) whether there was a military necessity
to strike the twrges; (b) whether there was a distinction drawn between mililary
objectives dnd civiliany and civilian objeeis; (¢} whether the intended farger was
perceived o he a “military " objective; (d) whether any expected civilian loss of life,
infury or damage was. "proportionale” fo the expected military gain; and () whether
all feasible precautions were taken to avoid and minimise incidental civilian loss. of
life, infury or damage...”

20. The Court of Appeal sugpested, at §142 of the OPEN Judgment, that the Secretary of
Stale’s position that it was inherently difficult to make such assessmenis was
“something of o contradiction” with the proposition that the Secretary of State was in
a markedly betier position 1o assess evenis than the NGOs, the UN or others.
However:

a, The Secietary of State may have, and here did and does have, access to more
information than is available publiely or to NGOs and the UN; but niay sifl be
in a position in which the information bedring on the possibility of bréach of

? The practive of JIAT, which has o 29 occasions o date indicated that the KSA should pay compensation for
fozs and dumage; is consistent with this.
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21,

22

23,

THL in relation to a particular ineident is materially incomplete. The latter
(depending an the nature of the information lacking) may make a conclusion
about breach anything From more diffioult 1o not possible;

b. The Conrt of .Appcﬂl acknowledged (at §138) that it might not he possible to
make an assessment in relation to évery incident. The Court of Appeal did not
provide any specific analysis of what information would be required to make
assesgments or reach conclusions on whether individual incidents constitute
breaches of THI..

The experience of the MOD in attempting this exercise has bome out the concerns
highlighted by the Divisional Court in the passage cited above from §181(ii) of their
OPEN Jadgment. In practice, it bag been difficult, if not impossible, to make any
reliable assessment in the absence of a JIAT investigation giving firther detdils of
such matters as: (i) the intended target; (i) the specific intelligence which led (o that
targeting; (i) the surveillance and reconnaissance carried out ahead of a stike; (iv)
the weapon used; and (v} other steps taken to identify and minimise potential civilian
casualties or damage to civilian infrestructure. Even in those cases where there has
been a JIAT investigation, the summaries provided 1o the UK do not contain sufficient
information for the UK {o-reach a definitive conclusion.

Nevertheless, in complisnce with the Court of Appeal®s Judgment, the individual

incidents have been vevisited with the ‘specific aim of evaluating the possibility of a

breach of IHL. The THL Analysis has adopted the following approach;

a. The THL Analysis has been applied to incidents which the MOD assesses are
credible — thal is, (he information and intelligence available indicates that the
_alkg:d events are likely 10 bave happened;

b. An evaluation is made, applying the IFIL principles identified above; as to
whether it is possible that the incident constituted-a breach of [THL; or whether
it is unlikely that it represents a breach;

c. Inanumberof incidents; as envisaged by the Court of Appeal, it is simply not
possible {0 make such an assessment due to insufficient information being
available. This has-also been recorded on the Tracker where appropriate,

By setting the threshold as “possible”, the THL Analysis has captured the widest range
of potential ML breaches, so as fo provide 2 base from which to assess the
prospective risk for Criterion 2(c): “Possible” breaches of THL are then treated, for the

purposes of the overall C2C Analysis as though they were esteblished breaches.
However, this does not prevent consideration that individual ‘possible’ incidents: (j)
may be anywhere on a spectrum of likelihond from “just possible™ to “probable™; (ii)
miay he more of less serious in terms of consequences; (iil) may be mare or lessafa
coricern under any of the core THL heads of analysis; and (iv) may raise grealer or
lesser incentive 1o engage with KSA for instance about whether adequate systeros are
in place to prevent recurrence.

Methodology

s
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24, The detailed methodology adopted by the MOD in canrying out the THE Analysis is as
follows:

a.

b

The Tracker already recpids all information and intelligence which MOD has
been able 1o glean fom the varipus sowrces to which the UK has aceess;

The Tracker also records theé details released in any JIAT statements which
have been released;

Since July 2018 (when MOD undertook an ad hoe review of its approach to
consider whether there were possible improvements to its processes that might
further improve the analysis it provides) MOD has analysed which reported
incidents are credible and, i’ so, has attempted to identify which of the
Coalition parties might be responsible;

In approaching the “IHL analysis”, MOD focussed inifially on those [
ncidents which werg assessed as credible and likely to have been caused by
KSA (“Credible KSA™);

Each of these incidents was examined by a panel comprising an MOD lawyer
with experience of operational decision-making; an airman with experience of
operational employment of air-delivered weapons and a third member with an
undmﬂandmg of the operational context in Yemen and with responsibility for
maintaining the Tracker and MOD database of SLC mission reporting;

For each iocident, the analysis records the alleged numbers of civilian
casualties (“civeas”) and alleped damage to civilian infrastructare - in
particelar by reviewing imagery analvsis. Ii then allempts to. évaluafe the
reliability of that information;

For each incident, an assessment has then been attempied across the four
principles of IHL which are most relevant in this context: Proportionality;
Feasible Precautions; Disitinction; and Necessity;

The Tracker records the assessment in relation to violation of THL and the
rationale for that assessment;

The Tracker also identifies trends in the causes of incidems of concern

{whether or not they are assessed on an individual basis to constitute pnss:hla
breaches of ITIL);

of the over &l numper of Lre

There is a further category ofn umlde.nts which are assessed.as credible, bt
for which the MOD does not have suffecient information to be able w cairy
ot any finther assessment (FCredible Unable to Assess™),

B

dible Allegations

2178



25. The IHL Analysis is informed by:

a. The intelligence and information
pr_j?r.ﬂgge'_d__acce'ss (as described in
various’ otlier sources of imagery
knowledge of and invglvement in

b. Broader contextual |

JTAT's conclusion to the cause of st

inst its own so f infor

d rd, it is noted
igation to be
immediate, intensive and hig
military. It is
or appropriate

2016.

etc. — of partic
the development

__Whic_h: has been gathered from HMG's
the Divisional Court Judgmrient) and it
ular ,iﬂlpﬁuanqg_ is HMG? §
of systéms;
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ates JIAT's conclusions

1 intelligence. HMG has been continually
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26-30: In broad terms, the number of credib
that the alleged event is likely to have happer
in April 201

llegations for which MOD assess
ificantly since the conflict started
ee "Credible KSA Allegations by ry” graph at Annex 3.

The number of credible allegations fell rapidly from highs around 10 in April and June 2015
respectively. There have been ended periods where no allegations wh ssessed as
attributable to KSA have been made. While there were "spikes” of allegations in December 2017 and

February and April 2018, this is not unexpected in a high-intensity air campaign of this nature, This is
and 97 below.

The same broad picture is evident when ‘Credible Not Known" allegations are added to
dible KSA allegations. See "Credible KSA and Credible Not Known" Graph at Annex 4.

(a) The overall numbe

campaign in Yemen. A

campaign in Yemen, against which the total number of credible allegations is 331.

While it is difficult to provide com tors from differ onflicts, the following was noted in the
January 2016 IHL Update:

gh guide of unverified allegations from previous campaigns:
y > allegation nade in respect of a number of airstrikes that was around 10% of the
nd
(ii) there have been 310 allegations recorded against Coalition forces by Airwars in Syria/Iraq for a
nilar number of strikes as have been carried out in Yemen."

) The number of allegations has generally fallen considerably since the start of the conflict. This is
sistent with an o 1 picture of an air that has shown a rapid and consistent improvement

in its capability.

(c) There does not appear to be any evidence of a pattern of targetin pecific categorie:

infrastructure, but rather the allegations relate to a wide range of different types of obj

(d) It is emphasised that this broad brush analysis is based simply on credible allegations. As the THL
nalysis indicates, many of these alleg s are unlikely to constitute breaches o or there is

insufficient information to assess whether or not the allegations are breaches of THL.

10
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Summary of IHL Analysis

achi
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5 of THL.
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32. In addition to the small number of incidents which the MOD assessed as "Possible" breac

THL by the KSA, a further c check h en carried out on all those incidents of concern (
which were highlighted by the UK to the KSA; (ii) which were noted in the narrati

ITHL Updates as being of particular concern; and (iii) which were raised by the UN Panel of Experts
in its (then) three reports; and (iv) for which JIAT had recommended prosecution of individuals

the payment of compensation.

r in relation to each of the above
Of th allegations which are covered
in that Table:
(a) Around 2 (3/4 of these incidents had been highlighted by
the UN Panel of
of THL (1/3 of these had

(c) Less than 10% had been assessed as
) For the remaining incidents, (around a third), there was insufficient information for MOD to
s whether or not they constituted a breach of THL.

34. Mos

limited information about the incide ere is at least a thec

(not necessarily KSA) was responsible for the damage. Of thes

assessed to be attributable to other Coalition States (and therefore the UK does not have the same

of access to information). For about 1/6 it is "Not Known" to which State they are attributable and for
about 1/5 it has not been possible to ascertain the location of the alleged incident or whether or not it
actually occurred.
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C.

-Pnssible KSA Breaches

35-69. Identified List

13
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D. The Possible "Not Known" Breaches

5. Identified List
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t is reiterated that, in atte 1o as wh : | allegations might ¢ itu
aches o hich t fore cov
wide ra s of likelihao ) ying this t A umber of "Poss

ed that the possi : of IHL identified do not indicate a "pat

uld give rise to serious conc ard \ s capaci

. Ho

cular issues, rath

nat son

not suggest that there are any

bout KSA's attitude towards, or lity to comply with, THL. In particular, y of the
“incidents of concern” app 1ave been caused by weapons malfunctions, this represents a tiny
fraction of the total number of airstrikes whicl 1 carried out b : on. The
i § 1 legations has been based

re of these incide t i
on a very cautic 1g pote i given the number of incidents

which have been
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1V, Thcmatic'a'na[x.' S

understanding of the R nowledge of
engagement. The Secretary of State also weighs into the balance any o
indicative of the KSA's attitude towards the principles of IHL.

84. The KSA has been very receptive to training and support from the UK. Training has been
provided by the UK to : ( gl ¢ ion of the training
which has b

Date Training and Support

september 2018 nior Airmen’s Wi 1
January 2019 irmen's Workshop
seting Course

February As seting

April 2019 JFHQ Senior Officer's Workshop
July 2019 SAOC Senior O s Workshop
August 2019
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able information is consistent with the UK's observations that the RSAF is an air
force which is committed to compliance with THL and which has continually and significantly
developed its capacity to con

: tinuously ‘taken a more . ranuldr Appi
concerns as they have arisén and lore granuldr approach:

tore g ; idénﬁﬁ(i_ng particular
o engaging with the: KSA 1o ad, ve th

dress-and resolve those

89. The Great Hall Strike raised very serious concerns about targeting. The UK immediately
engaged with the KSA. Systemic improvements were rapidly observed.
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ison officers in the SAQC

ability to see at first hand what lesson

dissemina

by the
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1t the MOD ¢

only a small number of

, the frequency of airstri )
ng the killing of former President Saleh and Houthi missile strikes on Rivad

There were spikes in the nu sed by the

MOD as being credible in D )17 and February : incidents do not appear to
indicate any pattern of systemic weakness. However the number of all s assessed by MOD to
e credible fell again in March 2018,

26 February 2018, the Chief of Defence § e
each, visited Riyadh. This included a » the Saudi Air

299



cknowledged that liaison officers from the MOD in the

99-104
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106-107.
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108. The assessment of
that "the Saudis ha le i imp ts t ir targeting proces
Hall Strike". He S ati ) practica tation

hat the UN had in
ts to the
NGOs had their oy annels mmunication. Tt wa ; going
and regular engagem zen the KSA and organisations on the ground to reduce
incidents of ¢

110. The January :

"During the repo sal

(e

to plan, command and co 't complex air ope 3 in their abilit; here to THL

principles such as
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112, Further regular visits to the SAOC have continued through 2019, The Aje
Component Commander ("ACC™) visited SAOC

and the Joint Forces Command
(“JFC™) in April and July 2019,

i pril 2019, he conducted a worksh
113, In April 2019, he

RSAF officers.
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B. K-has’_hnggi_

117. On 2 October 2018, Saudi nationals mu ed the journalist Jamal Khashoggi inside
the Saudi consulate in Istanbul.

1 18. The incide
that UK-supplie it air platform ns ar iponents might be u
in the commission of i0 fion ¢ .B ent is relevant to HMG's

120. There was substantial international pre : ;
SA dovemans 1 o anial intemational pressure, including from the UK, for
?ﬁéﬁiﬁﬁiﬂ;zz;?i;nﬁlgmﬁjmd provide 4 credible explanation for me&gi;dﬁ?
the incident. Five of those standing tria] face the death penalty if édn#i;f::ihm .

122. This incident and subsequent KSA actions raise serious concerns.

be used in the commissi

conflict is seps
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L Saudd intent Lol

. 1S Position

125. Alongside the UK, the US1is XSA’s other main defence equipment provider,
The US is not a signatory to the Atms Trade Treaty and does not have an equivalent
legal framework te the UK under which it musf assess defence exports, but its
position in this area is still relevant to the UK's own decision-making processes and
so the FCO monitors it closely,

126. In Decernber 2016, the Obama administration halted the transfer of a shipment
of Payeway guided murifions to Saudi Arabia. A number of reasons were cited at the
time for this step, which came alter the Great Hall Strike of Uctoher 2016 and ata
time when the US system I{.‘-fﬂﬂ'ﬁd to concerns: with Saudi
overall

127. Congressional  pressure has continued o be significant, culminaiing in
meaningful !egjsla.lwa requirements on the US goveriment. Since August 2018, and
the coming into forée of the John § McCain Mational Defense Authorization Act for
Fiscal Year 2019 (the NDAA 2019"), the US Seerétary of Stalé has been required to
submit a certification to Congress specifically in respect-of air to air refuelling support
to ‘Baudi Arabia, which includes an arms sale elemaent. Under section 1290 of the
NIDDAA 2019, this involves a submission (o the appropriate Congressional comtuitiees
that “the Government of Saudi Arebia..are wndertafing demonsirable actions {o
reduce the risk of harm to civilians and eivilian infrastructure resulting from military
operations...in Yemen, including by .. laking appropriate steps o avoid
dispraportionate harm lo civilians and civilian tnfrastructure.”

128. Over the course of 2018 and 2019, Congress voted in favour of a nanmber of
résolutions seeking to limit US involvement in the Yemen conflict and, especially
follewing the murder of Jamal Khashogpl in October 2018, increase pressure on
Saudi Acabia in relation {o its approach 1o human rights. On ‘aceasion, President
Trump has vetoed those resolutions that were passed which would have itnpacted on
defence exports.

a7
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_ As the US continues to engage at this very
serious level, and provide such senior assurances (or certifications) to Congress, this
will remain an important relevant factor in our analysis against’ the' Criterion 2(c)
threshold.

D. German Position

130; In March 2018, Angela Merkel's Christian Democratic Union Party-and the
Social Democratic Party (“SDP”) concluded a Coalition Agreement to form 2
government, following Germany’s federal elections in September 2017, This
Coalition Agreement, at the-specific request of the SDP, included & comimitment to
suspend defence exports to the Saudi-led Coalition: Following the murder of Jamal
Khaslioggi in October 2018; the German -government subsequently suspended all

defence exports to Saudi Arabia. The SDP-led Foreign Ministry under Maas has beeit
the driving force behind this-pul icy.

181; German defence exports are governed by a very similar Pamewark 1o the UK
‘under: EU Common Position 2008/944. MG ‘is thus particularly alive 1o significa
EU defence partners’ decisions on ‘defence exports.

Germany's decision was having an impact on the ter Typhoon an
. Y Jati 3 Clath - T4
ammes. Germany is a Partner Nation in pect of both and has

Tornado pre e
s. The German government announced a partia

since its i ion in the

exemption on 28 March 201 the joint European projects.

E.  Saudi Assprances
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132-133. There has been extensive political and military engagement with Saudi
Arabia with respect to the conduct of milita
particular:

(1ii) The Deputy National Security Adviser visited KSA in December 2016.
7) The Chief of Defence Staff visited KSA in March 20
1¢ Prime Minister

{vi) The Defence Secretary vis

(vii) The Foreign Secretary and MbS spoke by telephone in May 2018.

(vi meeting took place between HM Ambassador to Saud ia and Prince
Faud bin Tur “ommander of the Ground Forces) and JIAT airman Major
General Ali Al Hamdan in September 2018
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F:  Conelysions on the Thematic Analysis

134. The KSA has given frequent and consistent assurances. to the UK of its
commitment ta enstpe compliance with IHL. These assurances have been givenat the
highest political and military Ievels: Significantly, however, this commitment i also
evident ai g tactical and operational leve] — particularly through whici js

referred 10 .above and- through the attitude: of participants in the many franing ¢ourses

which have been provided by the UK and the US.
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135. The KSA has also shown that it is able to identify problems and and to ask for

and be receptive ince in res
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Section V: Export Control Joint Unit (ECTU-FCO) Assessment

Exceutive Summary

139.  ECJU-FCO has considered thefJJ|j*possible’ mcidents higmigmcdombm-e as
well as the thematic analysis in Section 1V, and MEMNAD"s November 2 update, to mform an
overarching assessment of Sandi Arabia’s reeord, attitude, and capability in relation to compliance
with the key principles of International Flumaniarian Taw (THLY. This in turn enables both the
retaking of historic decisions and a forward-looking asscssment against Criterion 2{c) of the
Consolidated Criteria “whether there iy a clear visk that the proposed export might be used in the
commission of o serious violation of International umeanitarian low”. We have concluded that, in
the light of all the information available to us, there is not a clear risk that the proposed exports might
be used in the commission of a serious violation of THL,

Whether to suspend licenees and licensing

142,  In circurnstances where there are extant Jicences or licence applications pending for expert 1o
“eountries experfencing a sharp deterioration in sceurity or stabilin® and therefore “when conflict
or erisiy conditions change the risk suddenly, or make conducting a propey risk assessment difficult”,
™ HMG must consider whether o engage the suspension — as first articulated in a Written Ministerial
Statement to Parliament in February 2012, and in varions other statements to Parliament since.

143, In the present circumstances, we do oot consider that the suspension mechanizin would be
properly engaged and do not recommend a suspension of licences or licensing, This is because we
coogider that there has not been such a deterioration. in security or stability, bearing in mind the
length and intensity of the conflict, and we have enough information available to make an sssessment
agminst the Copsolidated Ciiteria (either way)As such, ECIU-FCO is submiiting a full
recommendation.

-‘gnssihle’ THI, viplations

144, In its judgment of 20 June 2019, for the purposes of these reconumendations, the Court of
Appeal required HMG to atienpt to make qualitative assessments as 1o whiether particular incidents
constitute IHIL violations. This was inderpinned by the reasoning that “if the resull of historic
assessments was that violations were continuing despite all such efforts, that would wnavoidably
beconte a major consideration in looking at the “real risk™ in the fifure™ (pata 144). To meet this

requirement, and as outlined in section 11 -above, MoD) (a5 the Government Deparimient containing
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specialist expertise in this area and with access to relevant information and intelligence} has
infroduced a new methodology through which it assesses credible allegations of 1HL violations
against, 3 parbicular, the relevant THL principles and mules yelating io proporiionality, feasible
precaulions, distinction and necessity.

145, We note that the incidents of concern highlighted by JTAT, Bellingeat, PoE and other NGOs
have been considered by MOD in ifs tracker. The MOD ‘work has informed our consideration of the
-‘possible’ THL violations; we agree with the conscious decision 19 set a low bar for what could be
considered “possible™ THL violations, to ensure Uit as many incidents as possible are subject to even
more détailed and nuanced consideration. Whilst there are still [a number of] incidents awaiting foll
assessment by MoD, we note that the outcomes of those that have been assessed sugpest a low
likelihood of Rirther “pussible” breaches amongst that group,

r of THL allegations showing a 33%

147. . As we are unable to conclude definitively whether each of t} possibles’ is ords not an
IHL breach, we are undertaking deeper consideration of each ‘passible’ breach as. if it were an
establishied breach
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le” THL violations to determine if there is any pattern of shor omings

148-153. We have examined each of the "possib
nsider that there is a cle <Q ‘ous viol f THL.
sues we ified in

stand out as

which could lead us to
particular depth the
relation to these incidents and v

154. It ‘is apparent-1o us from the: analysis. above that fio pattern whi d 1ty itself i
34 oparent 1o us from the:analysis. above Tio pattern ‘which could inr itself indicate:
clear visk of ﬁs_‘tm_: IHL x:;q]gpons-__has emerged. Where a problem has been highlighted -_wsu'c;az
dynamic targeting - the Saudis: fave taken action to femedy ‘the situation,. thereby 'miﬁgating the

future risk.

{lagged incidents of concern does nof indicate any concerning
legations, ;

156. Furthan_nere, the summary of
' pattern or trefids in the nature of the al

157. We have also considered incidents from the recent reporting p
> in March 2 strike on petrol station in Kitaf Villag
it could be part of a trend of weapons malfunctions and fail
ver, we note thal the subsequent investigation by JIAT co
malfunctions are within acceptable norms. The JIAT recommendation that the mis
nt mitigates concerns about a trend of nor !
t, and the airstrike of a suspected U

accou 1ce to stands
this incide
2019 where 130 people were killed, in light of a

Attitude
ues of KSA’s attitude and capability.

s resulted in very few “possible’

The analysis above feeds irito the is

__158:

cutors | tary

1avar
mply with THI

and p'.; itical), i i udi Arabia
3 rait and the JIAT.

and its ¢ g recepliveness to UK gement - pat
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160.  Moreover there is evidence that — i

n keeping with its desire to limit civilian casualties and

Samply with DIk 8 mbia has been prepared to act fo remedy percéived shortcomings.

for example, by implementing new targeting processes and procedures.

161. In 2016, through a Royal Decree, Saudi Arabia s¢ / sment Team (JIAT) as an
independent body to inve te alleged br ic men. It is now
standard practi - the » highli ey princ of ecessity, distinction, proportio

well as attributing li

incident (attack on a petrol station, Kitaf Village - 26 Mar 19).

lised
not lead to the

gagement
avail > UK in this 1

conduct of the Yemen campaig
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‘Capability:

164.  We have considered Saudi Arabia’s atf; i
e 5 . -Aragia’s atfitude toward L ; s oo
-~  consider its capability o condit the air campaign n complisase s % DUt also need to

pliance with.

165. Since the conflict began, RSAF have demonstrated improvement in their targeting pro
notably in the aftermath of the Great Hall Strike o
have observed further improvements in

166. The UK and the US have agreed to provide a wide range of THL-related training and advice to the RSAF.,
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conflict

Overall trends

170.  Inassessing overall trénds, we have taken into account the inforriation provided in the THL
update eovering the reporting period Febmary 2019 — October 2019, 'We note that the evidence it
presenis is consistent with the assessmeni of the lack of an underlying pattem in possible’
IHL violations, a continued determination to aveid IHL violations, and an overall i emenl in
7~ Sandi capacily. We note that ihe THL updale assesses that “we have not seen anything to change

HMGs exisling judgement that the Saudi authorities continue {o be committed 1o following 1HL.,
tap level political engagement, day o day engagement by BE Riyadh,
all confirm this judgement™.

171. The decision to license combat air platforms, munitions and associated compunents to the
Kingdom of Saudi Azabia for use in military operations in the conflict in Yemen remains fnely-
balanced. Considering the in-depth information packs provided by the FCO's Middle East Morth
Afiica Department to assess the trends in Saudi Arabia’s attitude, capability and record over the
period of the conflict, and having assessed the Sl possible” violations of THL and found no pattern
which could indicate a ¢lear risk of future THL viclations, we assess that there is aof a clear risk

fhiat the proposed exports might be used in a serions viglation of International Humanitarian
Py,
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